






















(１) Sharp v.Thomson 1995SC 455,475per L.P.Hope,applied in Fforde v. McKinnon
1998SLT 902.また、Inland Revenue v.Clark’s Trs 1939SC 11,26per Lord Moncrieff
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vol.1,185,195.で手短に取り上げられている。また、Wilson & Duncan,Trusts,para.2-
32.も参照。
(３) Trusts(Scotland)Act 1921(11& 12Geo.5,c.58),s.2,amended by the Children
(Scotland)Act 1995(c.36),sched.4,para.6and sched.5;Scottish Law Commission,
者」（trustee）と呼ばれることがある。また、概念上の混乱については、信託の














































(５) Reid,前掲注２,195-6;Wilson & Duncan,Trusts,para.2-32.
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(10) Honore?,Trusts,288-9.
(11) Estate Kemp v. McDonald’s Trustee1915AD 491;Registrar of Deeds v.Estate Shaw
1928NPD 214;Moluele v. Deschatelets NO1950(2)SA 670(T).







































Revenue v. Estate Merensky 1959 (2)SA 600(A).




(15) Kidd v. Paton’s Trs 19122 SLT 363.本判決は明らかな不注意により拘束力のない
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Lord Moncrieff,quoting counsel.
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(24) Wallace v. Simmers 1960SC 255,259-60per L.P.Clyde;Trade Development Bank
 
v. Warriner and Mason (Scotland)Ltd 1980SC 74, 95-6per L. P. Emslie;Optical
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Reid,Property,paras.697and698(4);McBryde,Contract,para.1-31;A.J.M.Steven,
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(26) Stair,IV,6,5(declarator of trust).






(31) 詳しい考察については、Cameron,(1999)3Edinburgh LR 341を参照。
(32) ?物上代位」とは、信託財産が売却された場合であればその代金が、売却代金が別の物
の購入に使われた場合であればその物が、引き続き信託の一部とみなされることをいう。








































(36) Sackville West v. Nourse 1925AD 516;Boyce NO v. Bloem 1960(3)SA 855(T);
Honore?,Trusts,362.
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Hofmeyr and Kahn (n.18),420;Honore?,Trusts,576.
(38) Trusts(Scotland)Act (11& 12Geo.5,c.58),s.4;Trusts(Scotland)Act1961(9
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(40) Scottish Law Commission,Discussion Paper on Breach of Trust (Scot Law Com DP
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(47) J.Graham Stewart,The Law of Diligence(1898),107;Gibb v.Lee(1980)16SLT
260;R.G.Anderson,’Contractual Liability of Trustees to Third Partis’,2003JR 45.
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(51) Tony Honore?,’Obstacles to the Reception of Trust Law?The Examples of South
 
Africa and Scotland’,in A.M.Rabello(ed.),Aequitas and Equity:Equity in Civil Law
 
and Mixed Jurisdictions (1997),793,796-8,810-13等参照。また、De Waal,(2000)117
SALJ 559-63も参照。
(52) 1988年法律第57号第12条参照。












































(54) Bankruptcy(Scotland)Act1985(c.66),s.6;D.McKenzie Skene,Insolvency Law
 
in Scotland (1999),41-42;Law Reform(Miscellaneous Provisions)(Scotland)Act1990
(c.40),Part1,s.15(1)(charitable bodies);Taxation of Chargeable Gains Act1992(c.
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(55) Perston v. Perston’s Trs (1863)1M 245,253per L.J.C.Inglis.
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(57) Trusts(Scotland)Act 1921(11& 12Geo.5,c.58),ss.22,24.
(58) Executors(Scotland)Act 1900(63& 64Vict.,c.55),s.6(Succession (Scotland)
Act 1964(c.41),ss.14(1),34(1)sched.2,para.3による改正後の規定)
(59) Bankruptcy(Scotland)Act 1985(c.66),ss.6(1)(a),(3).
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Friedman v. Commissioner for Inland Revenue: In re Phillip Frame Will Trust v.
Commissioner for Inland Revenue 1991 (2)SA 340(W)（上訴でも維持：1993(1)SA
353(A)）において、信託は人ではないから課税できないと判示されたことを受けて改正さ
れ、信託も追加された。
(62) Kohlberg v. Burnett 1986 (3)SA 12(A).
(63) Deeds Registries Act47of1937,s.102にいう「人（person）」の定義に対する、Deeds
 























































については、Judicial Factors Act1849(12&13Vict.,c.51)ss.2and27(Act of Sederunt
(Appointment of Judicial Factors and Rules of Court Amendment No2)1967(SI1967/
487）による改正後の条文）参照。また、N.M.L.Walker,Judicial Factors (1974),66-7;
Ross et al.,本翻訳（１）注12,?242;Bankruptcy(Scotland)Act 1985(c.66),ss.2(3),
24(2)(b)and 69;Insolvency Act 1986(c. 45), s. 390(3);Insolvency Practitioners
 
Regulations1990(SI1990/439),Part III;Glasgow,Ptrs(1844)7D 178;Milroy v Tawse
(1905)12SLT 777;J.McLaren,Law of Wills and Succession (1894),vol.II,para.2106;
Wilson& Duncan,Trusts.para.21-10;Ryrie v.Ryrie(1839)1D647;Fraser,Ptr (1837)
15S 692,1March 1837FC;Miller, Ptr (1854)16D 358参照。













































(81) Wilson & Duncan,Trusts.paras.28-42-28-48.
(82) 信託財産規制法（1988年法律第57号）第９条（２）参照。
(83) G.L.Gretton,’Constructive Trusts’,1997Edinburgh LR 281and 408.
(84) 例えば、Black v. Brown 1982SLT (Sh Ct)50参照。
(85) University of Aberdeen v. Magistrates of Aberdeen (1876)3R 1087.
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(98) Building Societies Act1986(c.53),ss.102B-102D(Building Societies(Distribution)
Act 1997(c.41),s.1により追加）
(99) Education (Scotland)Act 1980(c.44),ss.104and 122(1)(Education (Scotland)
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Skene, (n. 174), 378.信託証書が存在するという事実は、倒産登記簿（Register of Insol-
vencies)(Bankruptcy(Scotland)Act1985(c.66),S.1A(1)(b)(ii)）に記載される。ま




















































(10) Deedat v. The Master 1995(2)SA 377(A).
(11) Conze v. Masterbond Participation Trust Managers (Pty)Ltd 1996(3)SA 786(C),
793-4.
(12) 第６条（２）
(13) Simplex(Pty)Ltd v.Van der Merwe1996(1)SA111(W);Van der Merwe v.Van
 
der Merwe2000(2)SA 519(C).追認に関する別の説については、Kropman v. Nysschen
1999(2)SA 567(T）参照。
(14) Watt v. Sea Plant Products Bpk［1998］4All SA 86(C)






































(16) De Waal,(2001)12Stellenbosch LR 81-2も参照。











本稿は、Reinhard Zimmermann, Daniel Visser and Kenneth Reid, Mixed
 
Legal Systems in Comparative Perspectives(Oxford University Press,2004）に収
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